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Court of Appeals of the District of Columbia. 

No. 3731. 

• 

John W. Peake, Appellant, 
vs. 

N. L. Sansbury Company, Incorporated. 

• • 

a Supreme Court of the District of Columbia. 

At Law. 

No. 65599. 

N. L. Sansbury Company, Incorporated, Plaintiff, 

vs. 

John W. Peake, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 In the Supreme Court of the District of Columbia. 

At Law. 

No. 65599. 

* 

N. L. Sansbury Company, Incorporated, Plaintiff, 

vs. 

John W. Peake, Defendant. 

Memorandum. 

April 18, 1921.—Certificate on certiorari, writ of certiorari, judg¬ 
ment, notice of appeal, bond, and certificate of Municipal Court, 
filed. 
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Affidavit of N. L. Sansbury Co., Incorporated, under Rule 19. 

Filed May 6, 1921. 

******* 

District of Columbia, ss: 

I, II. G. Smithy, being first duly sworn according to law, upon 
my oath state that I am an adult citizen of the United States, a resi¬ 
dent of the District of Columbia, the Vice-President of the plaintiff 
Corporation, and make this affidavit in its behalf as its Vice-Presi¬ 
dent, as its agent, and at its request, with personal knowledge of the 
matters and facts hereinafter set forth. 

That the appellant-defendant, John W. Peake, is a tenant by the 
month of the appellee-plaintiff of apartment No. 3 in the Huntington, 
being premises No. 2715 Fourteenth Street, Northwest, in the Dis¬ 
trict of Columbia, having become such tenant of the appellee-plain¬ 
tiff under the landlord and tenant agreement dated March 2, 
2 1918, a copy of which is attached hereto and made a part 

hereof, viz: 

“This agreement made this 2nd day of March, 1918, between N. 
L. Sansbury Company, Inc., a corporation, lessor, of the first part, 
and John W. Peake, lessee, of the second part, all of the City of 
Washington, District of Columbia, whereby the party of the first 
part has let, and does hereby let, to the said party of the second part, 
the premises known as Apartment No. 3 Huntington apartment— 
2715 14th Street, Northwest, in the said City by the month com¬ 
mencing on the first day of March, A. D., 1918, at and for the 
monthly rent of Forty-five and no/100 Dollars, payable in advance; 
that is to say, on the first day of each month as rent in advance 
for the ensuing month. 

And the said party of the second part has agreed to take and does 
hereby take and hold the said premises as tenant by the month at the 
said rent, payable as aforesaid, at the Real Estate Office of N. L. 
Sansbury Company, Inc., 719-21 13th Street, N. W., Washington, 
D. C.; that he will pay the rent and gas bills as they become due, 
and that he will not sublet or assign the said premises, or any part 
thereof, or carry on any business therein, except that of housekeep¬ 
ing without the written consent of the said lessor, or use the same for 
any disorderly or unlawful purpose. That no cooking will be al¬ 
lowed in any part thereof except the kitchen, unless by special per¬ 
mission in writing first had and obtained from the party of the 
first part. 

Provided, that if the said lessee shall fail to pay the said rent in 
advance as aforesaid, although there should have been no legal de¬ 
mand for the same, or shall neglect to pay the rent or gas bills at 
the time or on the day when the same shall fall due and he payable, 
as hereinbefore mentioned, or shall sublet or assign the said premises, 
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or any part thereof, or carry on any business therein except that of 
housekeeping aforesaid, without the written consent as aforesaid; 
or shall use the same for any disorderly or unlawful purpose, or 
break either of the aforesaid covenants, then, and in either of said 
events, this Agreement, and all things therein contained, shall cease 
and determine, and shall operate as a Notice to Quit, the thirty days’ 
notice to quit being hereby expressly waived. And the said lessor, 
its successors and assigns, shall and may proceed to recover posses¬ 
sion of said premises under the provisions of the Code of Law for 
the District of Columbia to regulate proceedings in cases between 
landlords and tenants; but if no default occurs on the part of said 
lessee, then he shall be entitled to not less than thirty (30) days’ 
notice to vacate the house and premises, which notice shall be given 
in writing; said notice to expire on the day of the month from which 
such tenancy commenced to run; and the lessor or the owner 
3 shall be entitled to the same notice from the lessee should 
he desire to vacate the aforesaid house and premises. The 
said party of the first part reserving the right to enter in and upon 
the premises at any seasonable hour to make necessary or urgent 
repairs to said demised premises. 

And it is further provided, that if, under the provisions of this 
Agreement, default be made and a compromise or settlement thereof 
shall be made, it shall not constitute a waiver of any covenant herein 
contained. And the said lessee hereby agrees to deliver the house in 
the same order in which it was received, usual wear and tear, fire 
and storm excepted; and it is further agreed that no waiver of one 
breach of any covenant herein contained shall be construed to waive 
or in anv manner affect the covenants of this Agreement. 

It is further agreed, that rent shall cease if the said premises 
be destroyed by fire or any unavoidable casualty, so as to make them 
uninhabitable. 

In testimony whereof, We have hereunto set our hands and seals 
the dav and year first hereinbefore written. 

N. L. SANSBURY CO., Inc., 

By N. L. SANSBURY. [seal.] 
JOHN W. PEAKE, [seal.]” 

Witness: 

W. E. DIENELT, Jr. 

Under the aforesaid agreement the appellant-defendant agreed to 
pay rent to appellee-plaintiff at $45.00 per month for the said apart¬ 
ment, and he regularly complied with the terms of the said agree¬ 
ment bv paying the aforesaid rent to the appellee-plaintiff until 
August 1, 1920, and the rent due on that day for said apartment 
for the month of August, on the first day of September for the month 
of September, and on the first day of October for the month of Oc¬ 
tober, 1920, has not been paid. 

On September 21, 1920, appellee-plaintiff demanded pavment of 
the rent of the said apartment for the months of August and Septem- 
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ber, 1920, but the same has not been paid; a copy of the 
4 written demand sent to the appellant-defendant being at¬ 
tached hereto and made a part hereof, viz: 

“September 21, 1920. 3 

Mr. John W. Peake, 

Apartment #3, “Huntington,” 

#2715 14th Street N. W., 

City. 

Dear Sir: 


We arc hereby making a demand on you for the rental of Apart¬ 
ment #3, “Huntington/’ for the months of August, and September, 
amounting to $90.00. 

Unless this rent is paid by Wednesday, September 22, 1920, Five 
P. M., it will be necessary for us to take legal action to collect same. 
Very truly yours, 

N. L. SANSBURY COMPANY, INC., 
By R. B. KING, 

Rent Manager .” 


The appellant-defendant failing to pay the aforesaid rent to ap¬ 
pellee-plaintiff for the said apartment, it, on October 1, 1920, 
through R. B. King, one of its officers and employees, and at its re¬ 
quest, personally served upon the said appellant-defendant a notice to 
remove from and quit the said apartment; said notice was signed by 
said appellee-plaintiff by affiant as its Vice-President, and a copy 
thereof is attached hereto and made a part thereof, viz: 


“Notice to Quit. 


Washington, D. C., October 1, 1920. 


John W. Peake, 

Tenant of Apartment No. 3, 

“The Huntington,” 

#2715 Fourteenth Street, N. W., 
Washington, D. C.: 


The undersigned corporation desires possession of apartment No. 3 
in “The Huntington,” #2715 Fourteenth Street, Northwest, 
5 in the District of Columbia, which you hold of it as a tenant, 
therefore this is to give you notice to vacate and surrender to 
it possession thereof at the expiration of thirty days from the day of 
the service of this notice upon you. 

N. L. SANSBURY CO., INC., 
By H. G. SMITHY, 

Its Vice-President.” 


The appellant-defendant failing to move from the said apart¬ 
ment and surrender the possession thereof as commanded by the said 
notice, the appellee-plaintiff instituted a suit against him in the 
Municipal Court of said District for the recovery of the possession 
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of said apartment and for the rent owing therefor, as aforesaid; a 
copy of the said Complaint being filed herewith and made a part 
hereof, viz: 


“In the Municipal Court of the District of Columbia. 

No. 193,502. 

N. L. Sansbury Company, Incorporated, Plaintiff, 

vs. 

John W. Peake (Apartment No. 3, No. 2715 Fourteenth Street 

Northwest), Defendant. 

The plaintiff, N. L. Sansbury Company, Incorporated, respect¬ 
fully represents that it is incorporated under the laws of the State of 
Delaware and it is entitled to the possession of Apartment No. 3 in 
the “Huntington,” an apartment house known and being premises 
No. 2715 Fourteenth Street, Northwest, in the District of Columbia, 
and the same is unlawfully detained from it and held without right 
by the defendant John W. Peake, to whom it had heretofore rented 
the said premises as a tenant and whose tenancy and estate therein 
has been determined by default in* the payment of the rent for the 
months of August, September and October, of $45.00 each month. 

Plaintiff therefore prays that a summons be issued commanding 
the defendant to appear and show cause why judgment should 
6 not be given against him for the restitution of the possession 
of the said premises, the rent $135.00 aforesaid, and the costs 
of this suit. 

[Corporate Seal.] 

N. L. SANSBURY OO., INC., 
By H. G. SMITHY, 

Vice-President. 


District of Columbia, ss: 

I, H. G. Smithy, being first duly 9 Worn according to law, upon my 
oath state that I am the Vice President of the N. L. Sansbury Com¬ 
pany, Incorporated, the above named plaintiff, and I make this affi¬ 
davit in its behalf and at its request; that I have read the foregoing 
complaint of the plaintiff by me in its name and as its Vice Presi¬ 
dent subscribed, and I have personal knowledge that the facts therein 
set forth are true; that I know that the plaintiff is entitled to the pos¬ 
session of the said premises for default in the payment of rent owing 
it by the defendant and that the said apartment is unlawfully de¬ 
tained from it and held without right by the defendant John W. 
Peake, whose tenancy and estate in the said property has been deter¬ 
mined by default in the payment of the rent for the months of Au¬ 
gust, September and October, 1920. 

H. G. SMITHY. 
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Subscribed and sworn to before me this 6th day of November, 

A. D. 1920. 

[notarial seal.] THOMAS M. NEALE.” 

Summons w f as duly issued by the Municipal Court and personally 
served upon the appellant-defendant requiring him to appear and 
defend the said action, but prior to the date of the trial thereof the 
appellant-defendant filed a petition in this honorable Court, without 
notice to appellee-plaintiff, for a writ of certiorari and the same was 
granted by Mr. Justice Siddons upon the ex parte application; a 
copy of the said petition is filed herewith and made a part hereof, 
viz: 

7 “In the Supreme Court of the District of Columbia. 

No. 64668. 

N. L. SAN8BURY Company, Incorporated, 

vs. 

John W. Peake. 

Petition for a Writ of Certiorari. 

To the Honorable Justice of said court: 

Your petitioner respectfully show’s as follows: 

(1) That he has been summoned to appear before the Municipal 
Court of the District of Columbia on the 24th day of November, 
1920, at ten o’clock A. M., to answ’er plaintiff’s suit against him for 
$135.00, besides costs. 

(2) That he is informed and believes that this Honorable Court 
has concurrent jurisdiction in this cause with the said Municipal 
Court, and that he, the petitioner, elects to have the cause tried in this 
Honorable Court. 

Wherefore, petitioner prays that a writ of certiorari issue to the 
Municipal Court of the District of Columbia, directing it to certify 
to this honorable Court the papers and record in the cause; and that 
he may have such other and further relief as the nature of the case 
may require. 

JOHN W. PEAKE, 

Petitioner. 

EDWARD STAFFORD, 

Attorney for Petitioner. 

District of Columbia, ss: 

John W. Peake solemnly swears that he has read the foregoing 
petition and knows the contents thereof; that the matters and things 
therein stated as of personal know ledge are true, and that the matters 
and things therein stated as on information and belief he believes to 
be true. 
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Petitioner further swears that this application for a writ of cer¬ 
tiorari is not for the purpose of delay and that he believes he has a 
just and meritorious defense to the whole of plaintiff’s claim. 

JOHN W. PEAKE. 

8 Subscribed and sworn to before me this 23 day of Novem¬ 

ber, 1920.” 


Thereupon, appellee-plaintiff appeared specially in said Law 
Cause No. 64668 and moved this honorable Court to quash the said 
writ of certiorari, and, after hearing thereof by the Court and after 
argument by Counsel on both sides, an order was made in that cause 
quashing the said writ and remanding the cause to the Municipal 
Court of said District for trial. 

Thereupon said cause was set down for trial before one of the 
Justices of the Municipal Court and on the day and at the time 
fixed for the trial the appellant-defendant appeared by his counsel, 
Victor H. Wallace, and the Court entered upon a hearing of the 
cause, whereupon appellee-plaintiff proved that the appellant-de¬ 
fendant was its tenant of the aforesaid apartment under the afore¬ 
said written agreement and that the rent of the said apartment, as 
aforesaid, for the months of August, 1920, September, 1920, and 
October 1920, remained unpaid and owing to it, and that demand 
had been made upon the appellant-defendant for the same; it also 
proved the personal service upon the appellant-defendant of the 
aforesaid written notice to remove from and surrender possession of 
the said apartment, and thereupon the Court indicated that it would 
render judgment for the appellee-plaintiff as prayed. 

The said counsel for the appellant-defendant having requested 
that opportunity be given him to file a brief in support of the propo¬ 
sitions of law advocated by him, the Court deferred the entry of judg¬ 
ment for about a week for that purpose, and thereafter the 
9 appellant-defendant filed an action in equity against said 
appellee-plaintiff to enjoin the prosecution of the said suit in 
the Municipal Court and to enjoin the presiding judge of said Mu¬ 
nicipal Court from entering judgment as he had previously indi¬ 
cated he was about to do; a copy of the said Bill in Equity being 
filed herewith and made a part hereof, viz: 
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“In the Supreme Court of the District of Columbia. 

Equity. No. 38809. 

Albert S. Price, John W. Peake, Charles F. Zimmisch, and 

Elizabeth D. Payne, Plaintiffs, 

V9. 

N. L. Sansbury Company, a Corporation, Defendant. 

To the Supreme Court of the Distriet of Columbia, holding an 

equity court : 

The bill of complaint of the above named plaintiffs states as fol- 
lows! 

1. That the plaintiffs, Albert S. Priee, John W. Peake, Charles F. 
Zimmisch and Elizabeth D. Payne, are all citizens of the United 
States and residents of the District of Columbia, and bring this suit 
in their own right. 

2. That the defendant, N. L. Sansbury Company, is a corporation 
of the State of Delaware doing business in the District of Columbia, 
and is sued in its own right. 

3. That the plaintiffs are all tenants of the defendant, occupying 
apartments in premises No. 2715 Fourteenth Street, N. W., Wash¬ 
ington, D. C., which they rented from the defendant as agent for 
the owner of said premises, the same being known as the Hunting- 
ton apartment house. 

4. That heretofore on the 6th day of November, 1920, the said de¬ 
fendant instituted separate actions against each of the plaintiffs in 
the Municipal Court of the District of Columbia, claiming posses¬ 
sion of the apartments occupied by the defendants respectively by 
reason of notices to quit given to them by the plaintiff as their land¬ 
lord. The said defendant recovered judgment for possession in each 

case, and the plaintiffs each therefore appealed to the Su- 
10 preme Court of the District of Columbia, and gave the under¬ 
takings required by Section 1233 of the Code of Laws of the 
District of Columbia, with approved surety, whereby they bound 
themselves and their surety to pay compensation for the use and 
occupation of the several apartments involved in the suits from the 
date of the judgments appealed from to the date of their affirmance. 

5. That thereafter the said appeals came for hearing before the 
Supreme Court of the District of Columbia, holding a Circuit Court, 
and judgments for ^possession were again rendered for the present 
defendant by the Court upon motion. These plaintiffs therefore 
noted appeals to the Court of Appeals of the District of Columbia, 
and supersedeas bonds in each case have been given and have been 
approved by the Court. 

6. That although the four suits for possession hereinbefore men¬ 
tioned were then pending in the Municipal Court, the defendant on 
the 11th day of November, 1920, filed four other suits for posses¬ 
sion in the Municipal Court of the District of Columbia, one of said 
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suits being against each of the plaintiffs, in which it sought to re¬ 
cover possession of the identical apartments involved in the suits 
filed on the 6th day of November, 1920. That the only difference 
between the suits filed on the 6th of November and those filed on the 
11th of November is that in the latter suits the defendant inserted 
a claim for rent in the summons, and states in its declarations at¬ 
tached thereto that possession is asked because of failure to pay rent 
for August, September and October, 1920. 

In order that the identity of the two sets of suits may mofe fully 
appear the original papers served upon the plaintiff Ihice in each 
suit are hereto attached and marked Exhibits A and B. 

7. That notwithstanding the fact that the defendant has recov¬ 
ered judgments for possession of the four apartments under the 
suits first filed, and notwithstanding the fact that said judgments 
have l>een superseded and that the causes in wdiich they w T ere ren¬ 
dered are now waiting determination on appeal to the Court of Ap¬ 
peals of the District of Columbia, the defendant has called the four 
suits filed on November 11,1920, for trial before the Municipal Court 
of the District of Columbia, and has actually presented said suits to 
a justice of said court for determination. That said Justice has 
overruled the pleas in abatement of the plaintiff based upon the 
prior pending suits, and will, as the plaintiffs believe, on Saturdav, 
March 12, 1921, proceed to render judgments for possession against 
the plaintiffs unless the defendant is enjoined and restrained from 
proceeding further w ith said suits. 

8. The plaintiffs say that the four suits filed on November 11, 

1921 were and are vexatious, and that they involve a useless 
11 multiplicity of litigation. The plaintiffs say that the claims 
for rent contained in the suits filed on November 11, 1920 are 
merely auxiliary to the claims for possession of the apartments, and 
do not in any w*ay alter the nature of the proceedings wdiich are land¬ 
lord and tenant suits, for the possession of real property. The 
plaintiffs say that the claims for rent could equally well have been 
joined with the claims for possession in the suits first filed and that 
the second suits are nothing more than vexatious repetitions of the 
suits now pending an appeal. 

Plaintiffs further say that the Municipal Court cannot render 
judgment for rent in the four suits now before it unless it also ren¬ 
ders judgments for possession, as a judgment for rent is made to de¬ 
pend upon a judgment for possession by Section 1226 of the Code. 
The plaintiffs say that should such judgments be given it will neces¬ 
sitate four new r appeals to the Supreme Court of the District of Co¬ 
lumbia, and the giving of four new appeal bonds although appeal 
bonds fully protecting the defendant have already been given. The 
plaintiffs say that they have already undergone heavy expense in 
taking the appeals in the causes first filed, and that to force them to 
undergo further expense through the prosecution of further appeals 
would be unjust and inequitable. 

Plaintiffs further say that the suits now* pending in the Municipal 
Court are in effect depriving plaintiffs of their rights of appeal to 
the Court of Appeals, and are in effect depriving that Court of its 
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authority to determine the question of possession, and that that ques¬ 
tion as now involved in the appeals to the Court of Appeals will be¬ 
come a moot question only should judgments for possession be ren¬ 
dered by the Municipal Court in the suits now pending before it. 

The premises considered, and to the end that a multiplicity of 
litigation may be avoided, the plaintiffs pray: 

1. That a writ may issue out of this Court addressed to the de¬ 
fendant N. L. Sansbury Company, requiring it to answer the allega¬ 
tions of this bill. But answer under oath is waived. 

2. That this Court will restrain and enjoin the defendant from 
further prosecuting the four several suits now pending in the Mu¬ 
nicipal Court of the District of Columbia wherein it is sought to re¬ 
cover possession of certain apartments in the Huntington from the 
defendants, until the final disposition of the eases now on appeal to 
the Court of Appeals of the District of Columbia involving the same 
issues. 

3. That this Court will restrain and enjoin the further prosecu¬ 

tion of said suits during the pendency of this suit and until 
12 the further order of the Court. 

4. That the Court will restrain and enjoin the defendant 
from instituting other or further suits in the Municipal Court of tho 
District of Columbia against any of these plaintiffs which shall in¬ 
volve like issues as those now on appeal to the Court of Appeals of 
the District of Columbia until the final disposition of said appeals. 

5. That the plaintiffs may have such other and further relief as 
the nature of the case may require.” 

Upon the presentation of the said Bill in Equity for a temporary 
restraining order, appellee-plaintiff through its attorney appeared in 
opposition thereto, whereupon the Justice holding the Equity 
Court—Mr. Justice Stafford—denied application for a temporary re¬ 
straining order and subsequently the said Bill in Equity was volun¬ 
tarily dismissed by counsel for the appellant-defendant in the 
Clerk’s Office of this honorable Court. 

Thereafter, and before judgment could be entered by the Judge 
of the Municipal Court, the appellant-defendant filed a petition in 
the Court of Appeals of the District of Columbia in which he prayed 
for the granting of a writ of prohibition against the Judge of said 
Municipal Court and against appellee-plaintiff to prohibit them from 
the prosecution of said action then pending in the Municipal Court 
and from the entry of a judgment thereof, whereupon the said ap¬ 
pellee-plaintiff appeared through its counsel, answered the said ap¬ 
plication for said writ of prohibition, and after consideration thereof 
by the honorable Justice of said Court the said application was de¬ 
nied and the petition was dismissed. Said petition in the Court of 
Appeals was as follows: 
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13 “In the Court of Appeals of the District of Columbia. 

Original, No. 595. 

Albert S. Price, John W. Peake, Charles F. Zimmisch, and 

Elizabeth D. Payne, Petitioners, 

vs. 

Robert E. Mattingly and N. L. Sansbury Company, a Corpora¬ 
tion, Respondents. 

To the Honorable Chief Justice and Associate Justices of the Court . 
of Appeals of the District of Columbia: 

By leave of Court first had and obtained, the petition of the above 
named petitioners respectfully represents: 

1. That they, the said petitioners, Albert S. Price, John W. 
Peake, Charles F. Zimmisch and Elizabeth D. Payne, are all citizens 
of the United States and residents of the District of Columbia and 
present this petition in their own right. 

2. That tne respondent, the honorable Robert E. Mattingly, is 
a citizen of the United States and a resident of the District of 
Columbia, and is made a party respondent in this proceeding by 
reason of his official position as one of the judges of the Municipal 
Court of the District of Columbia. That the respondent N. L. Salis¬ 
bury Company is a foreign corporation of the State of Delaware, 
having an office and doing business in the District of Columbia, and 
is made a party respondent in its own right. 

3. That prior to the month of August, 1920, the petitioners had 
each rented an apartment in premises No. 2715 Fourteenth Street, 
Northwest, in the City of Washington and District of Columbia, 
known as the Huntington apartment house, from the respondent 
N. L. Sansbury Company, who rented said apartments to them as 
the agent of the owner of the Huntington apartment house, and the 
petitioners since renting said apartments as aforesaid, have con¬ 
tinuously occupied and at the present time occupy said apartments 
as their places of residence. That at the time of renting said apart¬ 
ments to petitioners the said N. L. Sansbury Company was, and has 
since continued to be, a foreign corporation whose right to transact 
and pursue the business of a real estate agent in the District of 
Columbia has defended upon comity only, and has been in strict 

sulx>rdination to the power of Congress, in the exercise 

14 of its constitutional grant, to regulate the manner in which 
corporations should transact the business of real estate agents 

in the District of Columbia, and in the manner in which they should 
resort to the courts of the District of Columbia for the detennination 
of controversies arising between said corporations and their tenants 
in the District of Columbia. 

4. That heretofore, on the 0th day of November, 1920, the said 
N. L. Sansbury Company instituted separate actions in the Munici- 
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pal Court of the District of Columbia against each of the present 
petitioners, by which it sought to recover possession of the apart¬ 
ments in the Huntington apartment house occupied by the peti¬ 
tioners. That the cause of action set forth in each of said proceed¬ 
ings was based on the statement that the petitioners were tenants 
by sufferance only, and that the N. L Sansbury Company, as their 
landlord, had given each of said j>ctitioners a thirty days’ notice to 
surrender possession of the apartment occupied by him, or her, but 
that they had each failed so to do. That no other ground of re¬ 
covery whatsoever was set forth in said actions, although the said 
N. L. Sansbury Company has since stated that at the date of filing 
said actions, to-wit, on November 6th, 1920, said petitioners were 
each indebted to it for unpaid rent for the months of August, 
‘September and October, 1920, by reason of their tenancies as afore¬ 
said. 

5. That, each of the aforesaid actions came to trial before the 
Municipal Court, and in each of said actions a judgment for pos¬ 
session of the apartment in the Huntington apartment house occu¬ 
pied by the defendant thereto, was rendered in favor of N. L. 
Sansbury Company and against one of these petitioners. That 
thereupon these petitioners each appealed to the Supreme Court 
of the District of Columbia from the judgment for possession ren¬ 
dered against him or her, by the Municipal Court, and gave an 
approved bond as required by law. 

6. That said appeals were each heard in the Supreme Court of 
the District of Columbia on a motion for judgment bv N. L. Sans- 
bury Company and a judgment for possession was rendered in each 
cause in favor of the said N. L. Sansbury Company. That there¬ 
upon each of these petitioners noted an appeal to this honorable 
Court from said judgments and ]>erfected said appeals by giving 
a supersedeas bond in each case, which said bonds have each l>een 
duly approved by the trial court. That the records on appeal in 
said causes are now in the course of preparation in the Clerk’s office 
of the lower court, and said records will be duly filed in this Court 
and said causes will Ik? duly presented to this Court for hearing and 
determination in accordance with its rules. 

7. That the effect of the approval of the supersedeas l>onds in 

the appeals to this court was to remove the question of the 
15 right to possession of the apartments occupied by the peti¬ 
tioners in the Huntington apartment house on the 6th day 
of Noveml>er, 1920, as t>etween N. L. Sansbury Company and these 
petitioners, to the exclusive jurisdiction of this honorable Court. 
That its further effect was to divest the Municipal Court of the Dis¬ 
trict. of Columbia of all further right, authority or jurisdiction to 
again try said question, or to hear or determine any other cause in 
which said question was directly involved, until after the disposition 
of the appeals now pending in this Court, and then to only authorize 
it. to proceed in accordance with the judgment and mandate of this 
Court. 

8. That notwithstanding the fact that it had already brought 
actions for the possession of the apartments occupied by these peti- 


i 
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tioners, on the 6th day of November, 1920, as aforesaid, N. L. Salis¬ 
bury Company thereafter brought a second action for possession of 
the same apartments against each of these petitioners, respectively, 
alleging as the ground for its right to possession the fact that these 
petitioners were each indebted to it for rent for the months of 
August, September and October, 1920. That notwithstanding the 
fact that all questions relating to the right to the possession of said 
apartments by the said N. L. Salisbury Company existing at 
November 0th, 1920, have been removed from the jurisdiction of 
the Municipal Court and are now within the exclusive jurisdiction 
of this Court, yet the said N. L. Sansbury Company since the date 
of the said appeals to this Court has called its second actions for 
possession, as aforesaid, for hearing before the braneh of the Munici¬ 
pal Court presided over by Judge Robert E. Mattingly, one of the 
resj)ondents named in this petition. 

9. That these petitioners have pleaded said former adjudications 
in abatement of said second actions for possession, and have duly 
objected to the authority and jurisdiction of the Municipal Court 
to proceed with a second adjudication of an issue already heard and 
finally determined. That these petitioners have pointed out to the 
presiding judge, the honorable Robert E. Mattingly, that the ques¬ 
tion of rent for August, September and October, 1920 was in exist¬ 
ence at the date of filing the first actions on November 6th, 1920, 
and was available to N. L. Sansbury Company at that time as a 
cause of action for possession, and could at that time by virtue of 
Section 1226 of the Code of I>aws of the District of Columbia been 
embodied in said actions then filed, and could have l>cen heard and 
determined as a cause of action entitling N. L. Sansbury Company 
to possession, in addition to and in connection with the i&sue raised 
bv the notices to vacate given these petitioners. That these peti¬ 
tioners have further advised the said Robert E. Mattingly, judge as 
aforesaid, that they do not dispute the right -of N. L. Sansbury 
Company to at this time try the question relating to the rents al¬ 
leged to be due for August, September and October in actions 

16 of debt, but that they do deny the right of the N. L. Sansbury 
Company to present, and the jurisdiction of the Municipal 
Court to hear and determine, said question as an issue in actions 
involving the right to possession of the apartments occupied by 
petitioners as aforesaid, for the reason that the question of posses¬ 
sion raised by these actions now ponding l>cfore the Municipal Court 
is no longer within the jurisdiction of that Court, but is now under 
the exclusive jurisdiction of this honorable Court. 

10. That notwithstanding the fact that the said Robert E. Mat¬ 
tingly, judge as aforesaid, has given careful and attentive considera¬ 
tion to the pleas and objections of these petitioners, yet he has deter¬ 
mined that he has jurisdiction to again render judgment for pos¬ 
session of the apartments aforesaid upon the ground of non-payment 
of rent for August, September and October, 1920, and has an¬ 
nounced his intention to render judgment for both rent and pos¬ 
session in favor of N. L. Sansbury Company in each of said cases 
now pending before him; it being conceded by all parties concerned 
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that in a landlord and tenant proceeding under the laws of this Dis¬ 
trict a claim for rent is merely ancillary to the claim for possession 
and that by Section 1226 of the Code a judgment for rent in such a 
proceeding cannot be given separate and distinct from a judgment 
for possession. 

11. Petitioners say that unless the respondent N. L. Sansbury 
Company is prohibited from proceeding further with the aforesaid 
causes now pending before the Municipal Court, and unless the said 
Robert E. Mattingly, judge as aforesaid, is prohibited from render¬ 
ing judgments for possession as announced by him, these petitioners 
will lose their rights gained by their appeals now pending in this 
Court. Petitioners say that the question presented by said appeals 
relates to the validity of the Act of Congress of October 22, 1919, 
commonly known as the Ball Rental Law as it applies to foreign 
corporations doing business in the District of Columbia. The con¬ 
tention of the petitioners to be argued on appeal is that while the 
Ball Rental Law is unconstitutional when considered as a limitation 
of the rights of citizens of the United States who are property own¬ 
ers, yet when considered as a regulation of the manner in which 
foreign corporations may carry on the business of real estate agents 
in the District of Columbia and the extent to which tliev may resort 
to the court of the District of Columbia for the adjustment of con¬ 
troversies between themselves and their tenants, it is a |>erfectly 
valid exercise by Congress of the |>ower conferred on it by Section 
8 of Article 1 of the Federal Constitution. Petitioners say that this 
question is one of great importance, not only to petitioners them¬ 
selves, but that it is also a question of much public importance, 

and, as they believe, involves rights and remedies arising 
17 under a great number of tenancies in this District. Petition¬ 
ers say that so far as their present appeals to this Court are 
concerned this question will become a moot question only, should 
new judgments for possession be given in the actions now pending 
l>efore the Municipal Court, and that they will thereby lose not only 
their present right to a determination of this question by this hon¬ 
orable Court, but that the time, labor and very considerable expense 
of prosecuting their four appeals will be utterly lost to them. 

12. In order that the identity of the actions now pending on . 
appeal in this court and those now pending in the Municipal Court 
may clearly appear, petitioners attach hereto, as Exhibits A and B, 
the original papers served in each of the said actions respectively 
upon Charles F. Zimmisch. Petitioners state that so far as the ques¬ 
tions involved in this petition are concerned, the papers served upon 
the other petitioners are identical with those in the Zimmisch cases. 

To the end that their rights as parties appellant in this Court 
secured to them by their supersedeas bonds, as aforesaid, may be 
protected, the petitioners pray: 

1. That proper process may issue from this Court requiring Robert 
E. Mattingly, a judge of the Municipal Court of the District of Co¬ 
lumbia, and N. L. Sansbury Company, a corporation, to appear in 
this cause and answer the allegations of this petition. 
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2. That a rule may issue addressed to Robert E. Mattingly and 
N. L. Sansbuiy Company requiring them to show cause why a 
writ of prohibition as hereinafter prayed should not issue against 
them. 

3. That upon the return of said rule this Court will grant a writ 
of prohibition prohibiting N. L. Salisbury Company from proceed- 

• ing further with the actions now pending against these petitioners 
in the Municipal Court of the District of Columbia, and prohibiting 
the said Robert E. Mattingly, as judge of said Court, from further 
hearing said causes or rendering judgment therein. 

4. That the petitioners may have such other and further relief 
as the nature of the case may require.” 

Thereupon the Judge of the said Municipal Court entered judg¬ 
ment for the appellee-plaintiff upon its said action pending before 
him and from which judgment the appellant-defendant has 

18 appealed to this honorable Court in this cause. 

Under the aforesaid landlord and tenant agreement, under 
which the aforesaid tenancy was created and existed between the 
appellee-plaintiff and the appellant-defendant, it is provided that 
the failure of the said tenant to pay the aforesaid rent of the said 
apartment as the same became due and payable would operate as a 
waiver of any notice to quit, but notwithstanding the said provision 
of said agreement the aforesaid notice was served upon said appellant- 
defendant; said agreement also provided that if the appellee-plaintiff 
desired possession of the said premises at any time it could have the 
same upon the service upon the said appellant-defendant of a thirty 
days’ notice to quit and that in the event of the failure of the appel¬ 
lant-defendant to remove from the said premises upon the happen¬ 
ing of either of said events appellee-plaintiff' might recover posses¬ 
sion of the said premises under the provisions of the laws of said 
District governing actions between landlords and tenants, and affiant 
avers and expects to prove by competent evidence that appellant- 
defendant forfeited his rights as tenant of the said premises both 
by his failure to pay the rent provided for under the said agreement 
and by the service of a thirty days’ notice upon him to vacate the 
same. 

Appellee-plaintiff expects to prove by competent evidence at the 
hearing of this cause all of the matters and facts set forth herein, 
and accordingly it prays that it may have the benefit and advan¬ 
tage of the provisions of Law Rule 19 of this honorable Court. 

HORACE G. SMITHY, 

Vice-President N. L. Salisbury Company, Incorporated. 

19 Subscribed and sworn to before me this 6th day of May, 
A. D., 1921. 

[seal.] THOMAS M. NEALE, 

Notary Public, D. C. 

GEO. C. GERTMAN, 

Attorney for Appellee-Plaintiff. 


TT rr ■* ^ W"■ ■' -’ ■ \ I. J l»^ H .,!_'• ^ 
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Plea in Abatement . 

Filed May 23, 1921. 

* * * * * * * 

John W. Peake, the defendant in this cause, by his attorney prays 
judgment of the writ herein because he says that before the issuing 
of said writ, to wit on the 6th day of November in the year 1920, 
in the Municipal Court of the District of Columbia, the plaintiff N. 
L. Sansbury Company, Incorporated, impleaded the said defendant 
and issued a writ against him in a landlord and tenant proceeding 
wherein it prayed possession of the same identical apartment in the 
Huntington apartment house in the city of Washington, D. C. as is 
prayed in the present suit, and that the said plaintiff obtained a 
judgment for the possession of said apartment in said prior suit in 
the Municipal Court of the District of Columbia, and that said judg¬ 
ment was affirmed by this Court on an appeal taken by this defend¬ 
ant, and that said suit is now pending an appeal by this defendant 
in the Court of Appeals of the District of Columbia, as bv the record 
thereof remaining in this said court more fully appears; and the 
said defendant further says that the parties in this and the said 
former suit are the same and not other or different persons; and that 
the said former suit, as brought and prosecuted against him 
20 the said defendant by the said plaintiff as aforesaid is still 
depending in said Court of Appeals as aforesaid; and this the 
said defendant is ready to verify; wherefore he prays judgment of 
the said writ in this suit, and that the same mav be quashed. 

VICTOR H. WALLACE, 

Attorney for Defendant. 

The Defendant, John W. Peake protests that he is not required to 
make a counter affidavit in reply to the plaintiff’s affidavit of claim 
herein for the reason that he, the said defendant has made defense 
by a plea in abatement and not by a plea in bar, and the said de¬ 
fendant says that he docs not waive said protest in making the fol¬ 
lowing affidavit. 

Defendant's Affidavit. 

District of Columbia, 

John W. Peake being first duly sworn on his oath says that he is 
the defendant in the above entitled suit wherein N. L. Sansbury 
Company, Incorporated is plaintiff, and that he has a just ground of 
defense to all of plaintiff’s claim both for possession and for rent as 
follows: 

Affiant says that the present suit, which is the suit referred to in 
plaintiff’s affidavit of claim, was not filed in the Municipal Court 
of the District of Columbia until the 11th day of November 1920, 
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and that prior to the institution of this suit the plaintiff had, on the 
6th day of November 1920, instituted a like suit in said court seek¬ 
ing to recover possession of the identical apartment in the 

21 Huntington which is involved in this present suit. 

That prior to the time of the institution of the first land¬ 
lord and tenant suit, as aforesaid, the plaintiff had claimed that 
affiant was indebted to it in the sum of $135 for unpaid rent for said 
apartment for the months of August, September and October 1920, 
and yet notwithstanding said claim the said plaintiff did not ask 
for judgment for possession of said apartment because of said un¬ 
paid rent, or make claim for said rent in said first action. That the 
sole ground upon which said first action was based was the statement 
that plaintiff had given affiant a thirty days’ notice to vacate said 
apartment, and that it was entitled to the possession of said premises 
by reason of said notice. 

Affiant says that plaintiff obtained a judgment for the possession 
of said apartment in said first suit, which judgment was affirmed by 
this Court on appeal, and that said suit is now pending an appeal, 
by affiant in the Court of Appeals of the District of Columbia. 

Affiant says that after plaintiff had obtained judgment for the 
possession of the aforesaid apartment in the said first suit instituted 
on the 6th day of November 1920, plaintiff called this present suit 
which had been filed on the 11th day of November 1920 as aforesaid, 
for hearing before the Municipal Court and again asked possession 
of the same apartment for which a judgment for possession had been 
rendered in the prior suit, and in addition thereto asked $135 as 
rent for the months of August, September and October 1920, and 
based its claim for possession upon the ground, as appears by the 
writ, of the unpaid rent for said months. 

22 Affiant says that the claim for rent in this present suit is 
merely an incident to plaintiff’s claims for possession and in 

an ancillary claim which is dependent upon the right to possession, 
and that judgment can not be given for the money claim unless 
judgment is also given for possession, as provided in Sec. 1226 of 
the Code of Laws of the District of Columbia. 

Affiant says that as the rent alleged to be due is said to have been 
due at the date at which the first suit was filed, the claim* for posses¬ 
sion by reason of the unpaid rent was then available to plaintiff 
and could have been embodied in the said first suit as a part thereof, 
and as an additional cause of action entitling plaintiff to possession 
of the apartment in question. 

Affiant says that the plaintiff having recovered a judgment for 
the possession of the apartment in controversy in the first suit, it 
cannot now sustain this second landlord and tenant suit for the 
recovery of the same apartment by merely stating a different reason 
for recovery. 

Affiant further says that as plaintiff cannot recover a judgment for 
possession, which is the main issue in this cause, it likewise cannot 
recover a judgment in this cause for rent, which is the ancillary issue. 
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Affiant says that plaintiff’s method of recovering judgment for 
any rent said to have been due it by affiant prior to the institution 
of the said first suit, must be by a suit for debt. Affiant further 
says that at the hearing of the present suit before the Municipal 
Court he offered to confess judgment for any rent shown to be 
justly due by him to plaintiff for the months of August, 

23 September and October 1920 in a proper action brought to 
recover the same, but stated that he then and there insisted 

and would continue to insist on his right under Section 41 of the 
Code to give bond for the payment of any judgment so obtained and 
to thereby postpone his liability for the payment of said rent for six 
months from such judgment. Affiant says that he was refused the 
protection of Sec. 41 of the Code, and was told that he must then and 
there pay the amount claimed by plaintiff, or else have judgment for 
both the debt claimed and the possession of the apartment rendered 
against him, in spite of the fact of the prior judgment for possession 
of the same apartment rendered in the prior action which was then 
and still is pending. 

That by reason of the prior judgment for possession, and by rea¬ 
son of the prior suit still pending, affiant says that plaintiff is not en¬ 
titled to a judgment for j>ossession in this action. 

That by reason of the fact that the claim for debt in this case can¬ 
not be disassociated from the claim for possession, which said claim 
for possession is barred as aforesaid, affiant says that he is not in¬ 
debted to plaintiff for any sum of money whatever in this action. 

That by reason of his demand for the protection of Sec. 41 of the 
Code made in the lower court, affiant says that he is not at this time 
indebted to plaintiff in any sum whatever. 

In conclusion by reason of the recent decision of the Supreme 
Court of the United States sustaining the validity of the Ball 

24 rental act and the authority of the Rent Commission there- 
under, affiant says that no judgment for either possession or 

rent can be given against him in this action, as this action is not one 
brought in pursuance of any finding or order of the said Rent Com¬ 
mission. 

.JOHN W. PEAKE. 


District of Columbia, ss: 

I do solemnly swear that I have read the foregoing plea in abate¬ 
ment, and the foregoing affidavit by me subscribed, and know the 
contents, thereof, and that the facts set forth in both are true. 

JOHN W. PEAKE. 


Subscribed and sworn to before me this 18th day of May 1921. 
[seal.] F. A. COLFORD, 

Notary Public, D . C. 
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Memorandum. 

May 24, 1921.—Motion for judgment and notice, filed. 

25 Supreme Court of the District of Columbia. 

Thursday, June 16, 1921. 

Session resumed pursuant to adjournment, Mr. Chief Justice Me* 
Coy presiding. 

******* 

Now comes plaintiff by its Attorney of record and withdraws its 
motion filed herein for judgment against defendant under Rule 19 
of this Court, from consideration by the Court, without prejudice. 

Further leave is hereby granted plaintiff to file intanter a replica¬ 
tion, with leave to the defendant to plead as he may be advised 
within ten (10) days from this date. 

Replication. 

Filed June 16, 1921. 

******* 

The plaintiff, in answer to the plea in abatement filed by the de¬ 
fendant herein, says: 

The first suit mentioned in said plea was wholly ineffectual to re¬ 
cover possession of the said property by reason of the fact that at the 
time of the recovery of the judgment before the Municipal Court and 
the summary judgment before the Supreme Court of the District of 
Columbia affirming the same the Act of Congress of October 22, 
1919, commonly known as the District of Columbia Rents Act (41 
Shit. 297-298-299-301) was not considered in force in the District of 
Columbia by reason of it having been declared unconstitutional and 
void by the Court of Appeals of the said District, but since the entry 
of the said judgment'by the said Supreme Court affirming the 

26 judgment of the said Municipal Court, the Supreme Court of 
the United States on April 18, 1921, in cause entitled Julius 

Block etc. vs. Louis Hirsch reversed the decision of the said Court 
of Appeals and upheld and sustained the validity and constitution¬ 
ality of the aforesaid District of Columbia Rents Act so that at the 
time of the rendition of the said judgment by the said Municipal 
Court and the affirmance thereof by the said Supreme Court of the 
District of Columbia the aforesaid Act of Congress was valid and 
subsisting, and by the terms and provisions thereof plaintiff w r as not 
entitled to the possession of the said property merely upon giving of 
a thirty days’ notice to quit, which notice was the sole ground upon 
which the said suit was based, and therefore no judgment can be en¬ 
tered by the Court of Appeals of said District in favor of plaintiff for 
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the possession of the property involved in this proceeding nor can 
the said judgment of the Supreme Court of the said District be 
affirmed by reason of the facts and circumstances aforesaid, and 
plaintiff on June 16, 1921 filed in the Clerk’s Office of the Court of 
Appeals of said District a confession of error and consent that the 
judgment of the Supreme Court of said District be reversed with costs 
and it has also filed in the Municipal Court of said District an order 
dismissing the said action, and on June 16, 1921, the Court of Ap¬ 
peals, acting upon the aforesaid confession and motion to reverse, en¬ 
tered an order reversing the judgment of the Supreme Court of the 
District of Columbia appealed from with costs against plaintiff and 
directed the mandate to issue forthwith; that said action was taken 
by this plaintiff, upon advice of its counsel, as soon as it was ad¬ 
vised that said first mentioned suit was wholly ineffectual for 
27 the purpose of procuring possession of the said property and 
by reason of the said confession of error and reversal of said 
judgment the present suit is now the only suit pending against the 
defendant for the cause of action mentioned in the declaration and 
the institution and maintenance of this suit was and is necessary to 
secure the demand therein sued for against the defendant by reason 
of the facts set forth therein. 


Victor II. Wallace, Esq., 

Attorney for Defendant: 


GEO. C. GERTMAN, 
Attorney for Plaintiff. 


Please take notice that on Friday, June 17, 1921, at ten o’clock 
a. m., I shall present to the Court the enclosed replication to your 
plea in abatement and obtain leave of the Court to file same. 

GEORGE C. GERTMAN, 

Attorney for Plaintiff. 


I consent to filing of this replication, with the understanding that 
the four defendants shall have leave to tile such other pleadings as 
may be necessary within 10 days after this paper is tiled. 

VICTOR H. WALLACE, 

Atty. for Defendants. 

28 Memorandum. 


June 22, 1921.—Demurrer to replication and notice, filed. 

Memorandum of the Court. 

Filed July 7, 1921. 

i/ • 

******* 

• 

A judgment in the prior action would not be conclusive in this 
action for clearly if judgment should go for the defendant in the 
prior action say because the notice to quit was defective and subse¬ 
quently the plaintiff should bring an action based on the failure ta 
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pay rent plaintiff would succeed notwithstanding the judgment be¬ 
cause the evidence in support of this action could not have been 
offered in the prior action as a ground for recovering possession. 
This is stated to be controlling in Union Central Life Insurance Co. 
v. Drake, 131 C. C. A. 82, Water, Light and Gas Co. v. City of 
Hutchinson, 160 Fed. 41, Roller v. Murray et al., 46 App. D. C. 
246, 45 Wash. L. Rep. 242, Express Co. v. Burdette, 7 App. D. C. 
551, or in the cases cited therein. In other words the cause of action 
is not the same in each though the relief sought is the same. If the 
cause of action is the same in each then the fact of non-payment 
of rent oould be proved in either as a ground for obtaining pos¬ 
session but defendant who claims to be unnecessarily harassed bv 
this action has not suggested that he is willing to have plaintiff* 
amend in the prior action nor that a recovery may be had therein 
on proof of non-payment. 

The point in question has in principle been decided against 
defendant’s contention in Oahu L. & B. Co. v. Ah Yok, 
29 11 Hawaii, 416, and cases there cited. 

The demurrer to the replication is overruled. 

WALTER I. McCOY, 

Chief Justice. 

Memorandum. 

July 7, 1921.—Demurrer to replication overruled. 


Joinder of Issue. • 

Filed July 18, 1921. 

******* 

The defendant joins issue upon the plaintiff’s replication to the 
plea in abatement. 

VICTOR H. WALLACE, 

Attorney for Defendant. 

Memorandum. 

July 21, 1921.—Motion for judgment under Rule 19 and notice, 
filed. 


Supreme Court of the District of Columbia. 

Monday, July 25, 1921. 

Session resumed pursuant to adjournment, Mr. Justice Hoehling 
presiding. 

******* 

Upon consideration of the Motion of plaintiff filed herein 
30 July 21, 1921, for judgment against the defendant for the 
affirmance of the judgment of the Municipal Court in this 
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cause, for want of a sufficient affidavit of defense, it is ordered that 
said Motion be, and it is hereby granted. 

Wherefore it is considered that plaintiff herein do have and re¬ 
cover of defendant herein possession of apartment No. 3 in the 
“Huntington”, No. 2715 Fourteenth Street, North West, located in 
the District of Columbia, and recover of defendant and Fidelity and 
Deposit Company of Maryland, his surety, the sum of One hundred 
and thirty-five dollars ($135.) rent, together with the costs of suit, 
to be taxed by the Clerk, and have execution thereof. 

From the foregoing judgment the defendant by his Attorney in 
open Court notes an appeal to the Court of Appeals. 

Further it is ordered that execution in this cause be, and it is 
hereby stayed for ten (10) days from this date. 

Memorandum. 

August 1, 1921.—Supersedeas bond approved and filed. 

Assignments of Error on 'Appeal. 

Filed August 24, 1921. 

******* 

The defendant assigns the following errors: 

1. The Court erred in hearing and determining a motion for 
judgment under Rule 19 of the trial court and in rendering sum¬ 
mary judgment against defendant thereunder because de- 

31 fendant at the time of such judgment had not pleaded in bar, 
but had pleaded in abatement and said plea in abatement 
was then pending. 

2. The Court erred in rendering summary judgment against the 
defendant under the said Rule 19 for the reason that at the time 
of said judgment the plaintiff had filed a replieation to the defend¬ 
ant’s plea in abatement upon which the defendant had joined issue, 
and therefore said cause had reached a stage where the trial court 
no longer had jurisdiction or authority to render a summary judg¬ 
ment. 

3. The Court erred in rendering judgment against the defendant 
localise at the time of rendering said judgment an issue of fact 
had been joined between the plaintiff and defendant as to which 
the defendant was entitled to a trial by jury. 

4. The Court erred in rendering judgment against the defendant 
because the issue in this cause had been previously heard and de¬ 
termined in a prior suit between the plaintiff and defendant then 
pending on appeal by the defendant as more fully appears by de¬ 
fendant’s plea in abatement. 

5. The court erred in rendering judgment against the defendant 
under Rule 19 because the defendant had filed, under protest, an 
affidavit of defense which fully met the charges of the plaintiff’s 
affidavit of claim. 

VICTOR H. WALLACE, 

Attorney for Defendant. 
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32 Designation of Record on Appeal. 

Filed August 24, 1921. 

******* 

1. 1921. April 18 (Docket entry) Certificate on certiorari, writ 
of certiorari, judgment notice on appeal, bond and certificate of 
Municipal Court filed. 

2. Plaintiffs affidavit under Rule 19. 

3. Plea in abatement and affidavit. 

4. May 24 (Docket entry) Motion for judgment and notice. 

5. Entry in Law Minutes 70 page 430 as to withdrawal of motion 
for judgment etc. 

6. Replication to plea in abatement. 

7. June 22 (Docket entry) Demurrer to replication and notice 
filed. 

8. July 7 (Docket entry) Demurrer to replication overruled. 

9. Memorandum of the Court. 

10. Joinder in issue upon replication. 

11. July 21 (Docket entry) Motion for judgment under Rule 19 
and notice. 

12. July 25 Judgment and appeal. 

13. Aug. 1 (Docket entry) as to approval and filing of bond. 

14. Assignment of Errors. 

15. This Designation of Record. 

VICTOR II. WALLACE, 

Attorney for Defendant. 

Copy accepted. 

GEO. C. GERTMAN. 

« 

Aug. 24, 1921. 


33 Memorandum. 

September 13, 1921.—Time to file transcript of record extended 
to and including October 15, 1921. 

34 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
to 33, both inclusive, to be a true and correct transcript of the rec¬ 
ord, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 65599 at Law, wherein 
N. L. Sansbury Company, Incorporated, is Plaintiff and John W. 
Peake is Defendant, as the same remains upon the files and of rec¬ 
ord in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 7th day of October, 1921. 

[Seal of the Supreme Court of the District of Columbia.] 


MORGAN H. BEACH, 

Clerk. 


E. W. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3731. John W. Peake, appellant, vs. N. L. Sansbury Company, In¬ 
corporated. Court of Appeals, District of Columbia. Filed Oct. 14, 
1921. Henry W. Hodges clerk. 











